Contents

Lo e T 11 Lot o ) o I 10
Y =Tt [ ] 10 T 4 = RN 1
The National Employment Standards ..o 12
Definition of employment - Meaning of ‘employee’ and ‘employer'.........ccccoceeveriennnne 13
Interaction with Modern Awards and Enterprise Agreements .......cccvvvevceeneenveenvennenn 14
Maximum Weekly HOUIS Of WOTK.......oocuiiiiiiiiiiieniecieeeeeeseeeese e s 14
The RIGNt 1O DISCONNECE ..ottt ettt et e e sreesaneas 15
Request for Flexible Working Arrangements........c.cveeierieneniienienieeieseeniesee e siessesenens 16
CASUAI WOTKEIS ...ttt ettt et ettt be e st e bt e s e e saaesabeesbeesnseeaee 21
Offers and requests fOr casual CONVErSION........ccviiiiriiieniesieerre st 22
Parental Leave and Related ENtitlemMents. ..o 25
ANNUAN LEAVE ...ttt sttt ettt et et sb e et s bt e b e besanesbeentesanes 33

.............................................................................................................................................. 36
COMMUNILY SEIVICE LEAVE ....eeiiiieeiiiie ettt ettt ste e s s e e s sataessabeesabeesnaee s 43
LONE SEIVICE LEAVE......uiiieiiieiiieeeitee ettt ettt e s bte e s bae e ssbae e sabaeesabaessabaesnabaesnees 45
PUDBIIC HOIIAAYS ..ttt sttt sttt e st sbaesane s 46
Notice of Termination and Redundancy Pay .......cccceeveeriiiniiniienienieeiee et 49
Fair Work Information State@ment.........couevierieierieeeteeeeee e 56
Casual Employment Information Statement........ccovevvieiiiciiienieceeeesee e 57
Superannuation and the Fair WOIK ACE.......ccueviiiieiieiiienieeiieseese e sreesiee e 57
IMISCRILANEOUS ...ttt st ettt e sbe e sabe e be e s abeesbeesanees 58
Y =Tt T T T N o 59
MOAEIN AWAIAS......cciiiieiiiiiinetieieetiessnertessssesssssssessesssssssesssssssssssssssssesssssssssssssnssnses 60
APPIICATION .ttt et st b e et h et be et eaeas 60
(@01 =T = = <O PP PO PPTPPROT 60
What Terms May be Included in Modern AWards? .......c..ccceevereenenieneeneesieneenesieneens 61
What Terms Must be Included in Modern AWards?.........coceevveereenienneeniieeneesieesee e 63
What Terms Must Not be Included in Modern AWards?.......c.ccceceeeverneenieenieesiieeneennenn 65
Four Yearly Reviews Of MOdern AWArds .........cccvevieeiienieeieenieesieesieesieesseesaessveessnesnnens 67

*

Exercising Modern Award Powers Outside 4 Yearly Reviews and Annual Wage Review

Chamber of Commerce
and Industry WA 3



General Provisions Relating to Modern Award POWETS.........coovevviieneeniieeneeniieenee e 69

Y =T o [T o O I 41T 71
Enterprise Agreements - What are They and Why Make Them? ................ccccceuuueeen. 72
What IS Enterprise Bargaining?......oo oottt et s 72
Why Do Employers and Employees Make Agreements? ......occvvveevveeneeniennieesiieeneesnens 72
What Are the Benefits Of AGreemENTS? . .....cooivviiiiiiriieieeeee et 72
What Are the Potential Problems with Agreements?........ccccovvvvieniiinnieniieenieeieenee s 73
Types Of WOrkplace AGre@mMENTS. ......coviiieriiieeierieeie ettt sttt st saeas 73
Who Can Enter iNtO AGre@mMENTS .......iiiuiiiiieeieeieerte ettt s s s 75
Effect and Operation of Enterprise Agreements.......ccvviereeienieneeiieneenesie e sieens 76
Content of WOrkplace ABreemMENtS .....iiviiiiieiieiieereese ettt 78
Procedure for Making ENterprise ABre@mMENTS......ccvviiriiirieriieenienieenieesreeseesreesseeseees 83
GOOd Faith BarZaiNiNg....cccveeeiieiieiieeiitesite ettt sttt sttt et e e s e 85
Voting Process and REQUIFEMENTS .....coueiiiiiiiiiieeieete ettt s 86
APPIOVAl PrOCESS ..ttt sttt et sab e be e s beesaeesarees 89
Role of the Fair Work Commission in Bargaining.........cccccevverviiineeniieeniesiieeneesneesnesnees 93
INAUSEIIAT ACTION 1.ttt sttt et sbe et et sanens 98
Operation of Agreements Made Before 1 July 2009........cccoieiiiriinnienieeieeeeeeeeen 100
R =Tt 1Y T oo U N 103
Federal Minimum WaAZEes ..........cciiiieiiiiiiieiiiiinneiieinnesisssnesssssssssssssssssssssssssssssssssnaes 104
INEFOTUCTION ..ttt sttt sttt et s bt b et saeenb e et e ebeenbeenee 104
Determination of MinimMuUmM WagES ........cccviriiriiiinieniieriesieesee e sire e sinesraeseeesneenes 104
Date of Effect of Changes to Minimum Wages........ccccevvviiiiinieniiienieeieesee e 105
EQUAl REMUNEIATION (..t sttt sab e s 105
Regulated Labour Hire Arrangement Orders..........ooeerieeiieenieniieenieeeieesee e 106
PaYMENt Of WAZES ..ottt sttt ettt st sb e et sbe e 107
Method Of PAQYMENT ..ottt st s 107
Frequency Of PayMEntsS. ...ttt st 109
AULNOFISEA DEAUCKIONS.....oitiiiiiiieiieieeitett ettt 109
Certain Terms Nave NO EffeCl......coviiiiiiiiiiiiiccecc e 110
What is a “High INCoOmMe” EMPIOYEE?.....coiiriiiieieeeeeeet et 113
What Forms a “Guaranteed Period"?........cocuevirerieneenienienieeieetesieeie et 114
What COMPIiSeS “EArNiNGS 2 ..cccueiieeieieeieniterieete ettt ettt sttt st sbe b st esaeenae e 114

Chamber of Commerce
and Industry WA 4



What Benefits are Not to be Included in “EarNings ?......cccceevieriieenieniiennienieeneesveeens 114

An Employer’s Obligations in Relation to @ GUarantee.........ccocceevveriieerieniieeneesieeneens 116
Y =T ot T Yo T N 118
Transfer Of BUSINESS.......cccciiiiiiiiiiiietiinneiineenennetessnesessaessssssssesnssssssssosssssssssssssssssssns 119
When is there a Transfer Of BUSINESS?.....ooviviiiiiieieieeeeeeeeeeee e 119
Meaning of ‘Associated ENILY .....cooviiriiiiiiieeieeeeeee et s 119
Meaning of Transfer Of BUSINESS .......oiiiiiiirieiiecieee ettt 120
Meaning of ‘Connection’ Between Old and New EMpIloyer........cccovevvenieneniieneenienne 120
Industrial Instrument Coverage on TranSfer......oiirneneeeeee e 121
What is a ‘Flexibility Arrangement’?.......cooii et 122
Non-transferring Employees may be Covered by Transferring Instruments.............. 123
Continuity of Transferable INStrumMEeNt ..o 123
Transferring High IncOme EMPIOYEES.......cciviiriiiiiieiecieereee e 123
Preserved RedundanCy ProVISIONS .....cc.ueiieerieriieenieeieesite ettt st 124
Fair WOrk CommUSSION OFTerS.......oouiirieeieeriieeieeriee ettt ettt et sb e 125
Variation of Transferable INStrumMents.........covoviiiiienieeee e 125
Considerations for the Fair Work COmMmISSION ...cc.eevuerierinienieieeieneeieeeeseee e 126
When a Fair Work Commission Order Comes into Operation.........cceceeveevieeneeneeenne. 126
Continuity of Service and Leave ENtitlements.......coceevieeiieniieiienieeieseeeeeeeeee e 127
Transfer between Non-associated ENtitieS........cceveeriieniiniiinieeeeneeeeeseeee e 127
Transfer between Associated ENItIeS ......cocevieiiriinieneeereeeeeeee e 128
Other Situation where Service NOt COUNted .......ccoueeviirieniniiinieieeeeeeee e 129
PArENTal LEAVE....c.uiiieiieieeteetestee ettt sttt sttt b et sbe e bt et nbe e 129
Written Notice — ODlZAtiONS .....oiiiiiiiiiieeieete et 129
Written Notice May Protect Against Unfair Dismissal........cccoeevieriieniiinnieniieenieeeee 129
Fair Work Information State@ment.........cooeeerienienieneeeeeee e 130
GENEIAl PrOtECLIONS ...ttt sttt sttt et sttt et st saeens 131
Record Keeping REQUIFEMENTS ......coiiiiiiieierieieetestee ettt st 131
Y =T 1 [0 T ) TS 133
GeNEral ProteCtioNns ........cuiiiiiiiiiieiiiinniiniiiiinsncsiecnesssesssessessssesssseesssssssessssessss 134
WOIKPIACE RIGNLS ..ttt sttt st s 135
AQVEISE ACTION ..ttt sttt b et sbt e bt et e s bt e b e et sbeesbeenbesseenbeeaee 137
INAUSEIIA] ACHIVITIES .c..eeiieeieeteeeeeee ettt sb et sbe e 138

Chamber of Commerce
and Industry WA [



(@1 d T gl a0 1wt 10 I 141

AZE DiISCIIMINATION ..eiiititiitie ettt ettt s e s e e s ba e e sbeeessbeessabeessnbeessnbaessnseess 142
SRAM ArTANZEMENTS ..ottt ettt sbe e sabe e bt e s e e sbeesaneas 145
ReVErse ONUS Of PrOOf ... .ottt 146
Rebutting the PreSUMIPLION ...ttt e 146
ANCIHIANY RUIBS ettt ettt e b e e st e s beesabe e aaesabaenbnenas 147
(@o] g1 o] 1= o (ol = OO PRSP OURORTPRTPRRP 147
Workplace Bullying and Sexual Harassment..........ccocveeieerieeieeniieeiieneeseeseeeee e 148
Anti-bullying and Sexual Harassment MeasUIes ........cooveeeerieniienieeneeeee e 148
When is a Worker Bullied at WOIK? .......cooiiiieiieeeeeeeeee et 149
When is a Worker Sexually Harassed at Work?.........ccevvevieinieniennienieeeesieenee e 149
Harassment on the ground Of SEX .....ciiiiiiiiiiiieenieciecceee e 151
What DOES ‘AL WOIK IMEANT ...ttt sttt 151
WHRAE IS The PrOCESS? ..ottt sttt b e st e e s 152
Orders aNd REMEAIES.......ouueiiieieee ettt ettt be e sttt e sbeesareas 153
Y =T ot o T T o S 155
Termination of EMPIOYMENt.........ueiiiiiiiiiiiniiiinineiiennnesiisssnsssssssssssssssssssssssssssnssses 156
Notice of Termination by Employers: Written NOtICe ........ceevieriiiinieniieieeieeeeeeee 156
NOTICE PEIIOAS ..ttt et sttt e bt sab e e sbeesaseeas 156
Payment in LieU Of NOTICE .....oouiiiiiiiee ettt 157
EXCIUSIONS .ttt st b et be et e sat e b et e b e nbe e 157
Notice of Termination by EMPIOYEES .....cccvvvviiiiiiiiiciieieceee e 157
REAUNAANCY PAY ..ottt sttt s s b e e saa e st e e sbaesabaenbeesnbeenens 159
Quantification of Redundancy PaymMents .........cooveiiierieeiienieeiteeeeee et 159
Variation in the Amount of Redundancy Payments.........ccocveeieenieniieneenieenie e 160
Exclusions from the Obligation to Pay Redundancy .........cocceveevierienieniienienenieneeneene 161
Definition of SMall BUSINESS ...c.eiiiiiiiieieeeeee e 162
Transfer Of EMPIOYMENT .....couiiiiiiieeeeeeeeee ettt st 162
Limits on the Scope of this DiVISION .......ciciiiriiiiieieeieeeeee e 162
UNTAIF DISMISSAl .ttt et 162
Objectives of the Fair WOrK ACT........ooieiiiierieienieeeeeseseee ettt 162
Protection from Unfair DiSMISSal ......cceevieiiiniirinienieieeeeee e 163
Meaning of the Minimum Employment Period.........cccceeverieniniiinienienieneereeieseeiee 163

*

Chamber of Commerce
and Industry WA 6



Period Of EMPIOYMENT......coiiiiiiiiiiieteeeee ettt e b e 164

What is an Unfair DiSMISSal?......coueiiiiiiiiiieieeeceeeee e 164
The Meaning Of ‘DiSMISSE".....ccuiiiiiiriirieieeese ettt s 165
Determining Whether the Dismissal was Harsh, Unjust or Unreasonable.................. 168
The Small Business Fair Dismissal COUE ..ottt 169
SUMMANY DISIMISSAl c.uviiiiiiiiiiecee s s saaesabees 171
The Meaning of Genuine RedUNdanCy ........covuiriienieiiieniicecsieece st 171
REMIEAIES ...ttt ettt e e b e st e e bt e et e e be e s b e e eneeenbeene 172
Remedies for Unfair DiSMISSAl ..cc.eiiiviiiieienieieetesteeee et 172
The Remedy of REINSTAtEMENT ...ocuiiiiiieiieieeereeeee et 172
The Remedy Of COMPENSALION ..ccouviiiiiiiiiiieriecieesie ettt sre e sbe e aesraesane e 173
IMISCONTUCE ..ttt sttt st b et s bt e b et sat e b e e b e saeenbeenee 173
SROCK @NA DISTIESS....uieiiietieeteee ettt ettt be e st e bt e s beesaeesareas 173
Cap ON COMPENSALION 1.ttt ettt e s eab e s sbb e s eabe e s eneeesnnee 174
ProCedUIral MatterS .......ooviiieeeeee ettt 174
Application for Unfair Dismissal ReEMedY ........ccceevviiiiiiniiiiiienieiieesieeiee e sve e 174
F oo o] Tat=Yu o] o I =T O P O PRUTPPIPURSPRROPON 174
Conferences and HEAMNES . .....eoiii ittt ettt sttt e sbeesare s 175
DiSMISSING APPIICATIONS . ...eiiiiiiieiie ettt sttt et sab e e bt e s 175
APPEAIS <.ttt e b e st e b e e st e e bt e sae e e beesareenaeenas 175
COSt Orders AZaINST PArti©S .....ccviiiiiiiieiierie ettt sie st esaeeaeesaresbeesaeenanesnsaes 175
Cost Orders Against Solicitors and Paid AZENTS......cceecvevvieriiiiniienieineesre e 176
Notifications of REAUNAANCY .....coiiiiiiiiriiciieie e 176
CNEIEIINK ettt sttt e st e bt e sabe e bt e s beesaeesareas 176
UNION NOTITICATION .c..eiiiieeieee ettt 177
EXEMIPEIONS et 178
Y =T ot o T o T =T -3 R 179
T [T g = I X od [ o 180
OVEBIVIBW ..ttt sttt s e e st e b b e san e s bt e s ae e sbeesane s 180
What is INAUSEIIal ACLIONT .c.ueiiiiieiieeeee ettt 180
Protected INAUSEIIal ACHION .eouoviiierierteeeese ettt st s 181
Unprotected INAUSErIal ACLION .o..eoiieieieeeeeeeteeee e 182
Employer Responses to Unprotected Industrial ACtion .......ccceceeievinienieneniienieniee 182
g e 7



Orders from the Fair Work Commission - Stop Industrial Action .......c.ccceecvvvvveineennnen. 182

Employer Responses to Protected Industrial ACtioN .......coceevieriiiinieniieenienieeeeeieene 183
Federal Court - INjuNCtive Relief.......c.ooiiviiiiiieee e 185
ACTIONS TN TOMT ettt et et e s ebbe e s ssbe e senbeesnnee s 186
Payment in Relation to Periods of Industrial ACtiON ........ccccevvieriiiinieniieenienieeeeeene 186
PrOteCtEA ACTION. . .iiiiiieiteteet et et nb e s 186

Pecuniary Penalties for Non-Compliance with Industrial Action Payment Provisions187

Workplace Rights in Relation to Protected Industrial ACtion .......cccccoeceevieniieeneenieenee. 188
Dispute Resolution and CoNSUItation .........oceeeieiiiiiierieeeeeee et 189
STANA DOWN ..ttt ettt st e sat e st e sat e s bt e s bt e s as e e bt e sabe e bt e easeesneesareas 190
OVEIVIBW ..ottt b s s sbesne b ens 190
FAIT WOTK ACE ..ttt s 190
Y =T ot o Lo T o I ] 3 192
Right of Entry for Unions to a Workplace..........civeiiiiveiinnseninscneinssnensssnenessnensssnnses 193
WHat IS RIGNT OF ENTIY2..eeiiiiiieiecieseeete ettt sttt sttt st st 193
GlOSSANY OF TEIMNS ittt st rae e st e et e e s b e e beesabeesbaessbeesaaesasaen 193
Provisions for Employers Covered Under Fair WOrk ACt........ccoecvevveniieenieniieeneesneenen 194
Applying for a Right of ENtry Permit.......cooiiiiiiiiieieeeesieeieesee e 194
Entry to Investigate Suspected Breaches........oeoiieieniiiiienieeeeeee e 195
Notice of Entry to the Premises to Investigate a Breach .........ccccceeviiriiiiniiniiicnicnieenne, 195
ACCESS T0 RECONAS ..ottt sttt 196
Access to Non Member RECOITS.....c.oiiiiiieiiiiieicere e 196
Entry to Hold Discussions with EMpPlOYEes.......c.cocveviiiiiiiiiiiiiccieereeeeee e 197
Notice of Entry to the Premises to Hold DiSCUSSIONS ......ccceevieriieiniieniieenienieesiee e 197
Entry for Work Health and Safety PUrPOSES.......coviiriieiiiiieieeeeeeeeee e 198
GENEIAl OVEIVIEW ...ttt st nae s 198
LIMIEATIONS it 199
Conduct Whilst On Site - General OVEIVIEW.........ccueevueriereriinienieeiesieesieete e sieens 200
ADUSE OF RIGNT OF ENTIY .ottt ettt st e ba e 200
Accommodation and Transport Arrangements in Remote Locations .........ccccecuenenee. 202
Information Obtained after the INSPeCtion ..o 203
Workplace Delegates’ RiGNTS......coi ittt 204
Y =T o [T 3 R I o RS 206

Chamber of Commerce
and Industry WA 8



Record Keeping and PaySliPS ....coouiiiiiiiiiiiinieeieereeieete sttt sttt 207

Responsibilities in Relation t0 RECOIAS ......uiviiiiiiriiiiieieceee et 210
Access to EMPloymMENTt RECOIAS......oouiiiiiiiieiieeteesee ettt s 211
P Y SIIDS ettt ettt s e he e et e b e sar e e beeeaneens 211
SECLION EIEVEN ......uucneiiriitiiticttinneitecceenneccneceesseesseesssessssesssessssesssssssessssesssenns 214
Sex Discrimination and Fair Work (Respect at Work) Amendment Act 2021............... 215
SCREAUIE OF RATES.. ..ottt et 216
Appendix: Recent Fair Work ACt AMendments ........coceevierieerieenienieeieeseeee e 217

Chamber of Commerce
and Industry WA 9



