Contents

L0011 T 1T 3 9
ST 1o 0 10
The National Employment STANAIAS...........cooierirrniie ettt 10
Interaction with Modern Awards and Enterprise Agreements - the No Detriment Rule............cccoovivvvniin e, 10
Maximum WEEKIY HOUIS Of WOTK ...........curiieeiririiiiisiecies et st 1
Request for Flexible Working ArrangemMENTS ...........veierierisereisieee st 1
Parental Leave and Related ENfilemENts ..o s 14
ANNUAT LBAVE. ...ttt bbb bbb bbbt 18
Personal/Carer’s Leave, Compassionate Leave and Family and Domestic Violence Leave.........c.coocovvevrireeninns 21
COMMUNILY SEIVICE LEAVE .....cevuiriiiieiisieiee ettt ettt st ennen 25

LONG SEIVICE LBAVE ......ecveiiicieieici ettt et s bbbt 26
PUDIC HONAAYS ...ttt et sttt 27
Notice of Termination and RedUNAANCY PaY ... 29

Fair Work Information SatemMENt...........coiiiii e 33
MISCEIIANEOUS ...t bbb 34

ST 1o T 35
MOGEIN AWEITS ...t bbb b 35
OPEIALION ...ttt h b b8 E e E £ AR bbbt bttt 35
APPIICATION 1.t £ E bR R bt bbb 35
COVETAGE ...ttt et s £ 2828 E £t b e bbb 35
What Terms May be Included in MOdern AWAIAS? ..........coveurieriririininrenieisissne s 36
What Terms Must be Included in MOern AWaIAS? ... 37
What Terms Must Not be Included in MOAermn AWArAS? ... 38

Four Yearly Reviews of MOGEIM AWAITS .........cccriiiriiiiriireee st 39
Exercising Modern Award Powers Outside 4 Yearly Reviews and Annual Wage ReView............cccooceveunierireincenne. 40
General Provisions Relating to Modern AWard POWETS ...t 40

RS TT e (14T I - 42
Enterprise Agreements - What are They and Why Make TheM? ..o 42
What Is Enterprise Bargaining? ..........c.ceieeurireiriieteecieis ettt bbb 42

Why Do Employers and Employees Make AGre@mMENTS? ..........cvi i et 42
What Are the Benefits 0f AGrEEMENTST ...t 42
What Are the Potential Problems with AGreEmMENtS? ..........cvvirriirire e 42
Types Of WOrKplace AGrEEMENTS...........ceuireuriieriisiet ettt bbb bbb 43

Who Can Enter int0 AGrEEMENTS .........iueiieiriieeiies ettt bbbt 44
Effect and Operation of ENterprise AGreEmMENTS ..........occiiiriieiiiiieriere et e s 44
Content of WOrkplace AGrEEMENTS........... ettt bbb bbb 45
Procedure for Making Enterprise AGreEMENLS. ... bbb 47
GO0 Faith BArgaiNING......c.cvceeeereereieirireteereeise sttt ese et es bbb b a bbbt bbb 48
Voting Process and REQUIFEMENTS ..........ocuiiriiiiieieei ettt bbb 48




ADPPIOVEAI PIOCESS ....vvvviiiect ettt s b bbb bbb bbbt b s bbb 50

Role of the Fair Work Commission in Bargaining ...........cccvueeeirririrernienensniissieeeess e ssss s esssesnes 51
INAUSTFIAI ACHION ... bbb 53
Operation of Agreements Made Before 1 July 2009...........ccovriiniiniiniie et 54
LT 110 0 o T 56
Federal MINIMUM WEGES .....c.ovriieeiise ettt e ss ettt ettt ettt 56
INEFOAUCTION ...t bbb bbb R bbbt bbbt 56
Current Federal MiniMUM WEGE.........curiirririeeiere ettt ettt en st 56
2019 Federal MinimUM Wage... ..o ittt e st sttt 56
Date of Effect of Changes to Minimum WagES .........veiriirieinieeiesi s st ssesns 57
EQUAl REMUNEIALION ...ttt ettt et s e an sn et en s etenas 57
PAYMENE Of WAGTES ...ttt £ s bbbt 58
MELNOT OF PAYMENT ...ttt bbb bbb 58
FIEQUENCY OF PAYMENLS.......cuiiieiiii ittt bbb bbb 58
AULNOTISEA DEAUCHIONS. ... cvvevie ettt bbb bbbt 58
Unreasonable Requirement 10 SPend AMOUNT..........ccccvoiii i 59
Certain Terms have NO EffEC ... s 59
Guarantee Of ANNUAI EAIMINGS ......cv.vuevieeieit ettt bbb b bbb bbbt 60
What is a Guarantee of Annual Earnings and Annual Rate of Guarantee?...........ccocevevviieeeiesinsce e 60
What is @ “High INCOME” EMPIOYEET .......uiiiiieiriiresieisi ettt et 60
What is the Current “High Income Threshold”? ... s 61
What Forms a “Guaranteed PEriOA™? ... 61
What COMPIISES “EAMMINGS"?.....cuuiieeurireiiiieire ettt sttt bbbt 61
What Benefits are Not to be Included in “BEarniNgS™ ...t 61
An Employer’s Obligations in Relation t0 @ GUAraNtee...........ccocurieriieinineinnccinec e 62
ST (T4 I 64
TrANSTEE Of BUSINESS ...vveeteieieiee ettt bbb b s bbb et 64
When is there @ Transfer Of BUSINESS?.........ciuriiieieicieiee et 64
Meaning Of ‘ASSOCIAEA ENLLY .........ccuiiiecieri e b 64
Meaning Of “TranSfer Of BUSINESS ...ttt bbbt 64
Meaning of ‘Connection’ Between Old and NEW EMPIOYET ........c.cuiuriierinirniseees s 65
Industrial Instrument COVErage 0N TrANSTET .........ccuii i bbb 66
Pre-1 July 2009 - Transmission of Instrument with EMPIOYEE.........ccccovvriiieiricrcre s 66
Post-1 July 2009 - TranSfEr Of WOTK..........coveririicreciesseesies ettt st 66
What is a ‘Flexibility ArangemENT?.........c.ou it bbb 66
Non-transferring Employees may be Covered by Transferring INStruments............cococeeenisnccin s 67
Continuity of Transferable INSIUMENL............ciii bbb 67
Transferring High INCOME EMPIOYEES .......vueviiiiiriieisicisicie ettt 67
Preserved RedUNAANCY PTOVISIONS ...........iueuiriuriieriiisiiei ettt sttt st e se st 68
What is a Preserved RedundanCy PrOVISION? ..........ccieiririieininiensieseseisiceesees s s sssses 68
How Long will the New Employer be Bound by a Preserved Redundancy Provision?.........cccccocvenenneeninnnins 68

A“A



Preserved Redundancy Provision Prevails in SOme INSIANCES ... 68

Fair WOrk COmMMISSION OFGEIS ......cviirireeieiceeicie sttt s et et ss ettt ne s ens e 68
Orders - Variation of Transferable INSTUMENLS .........ccovviriiericsscce et 68
Considerations for the Fair Work COMMISSION ..........cceriiuriee it ss s nsesnes 69
When a Fair Work Commission Order Comes into Operation .............c.ceveveeiiiricseisie s 69

Continuity of Service and Leave ENtIIEMENtS ..........ccvirieeeeee ettt 70

Transfer between Non-assoCiated ENtIES........cooviiieiriiiccees et 70
Transfer between ASSOCIAtEd ENHHIES .........cuieiiecc et 71
Other Situation where Service NOot COUNEA.........ccieiirieics et 71
PAIENTAI LEAVE ..ottt et et s et 71

Written NOtICE — ODlIGALIONS ...ttt et nnes 71
Written Notice May Protect Against Unfair DISMISSa ...........cuiueeuriiininiiriricreeesiees s 71

Fair Work Information SEAtEMENT............ovieiiie ettt s 72

GENETAl PrOtECHIONS. ... ittt sttt ettt et bbbt ettt 72

Record Keeping REQUIFEIMENLS ........cuiuiieieieierisis e b bbbttt 72

BT (I P 74

GENETAI PrOtECHIONS. ... ittt ettt e bbb bbbt st b ettt 74
WOTKPIACE RIGNS ...ttt bbb bbbttt 74
AGVEISE ACHON ...ttt s a8ttt et 76
INAUSTTIAL ACHVIIES ...ttt ettt bbbttt ettt 7
OFNEE PrOtECHONS.......cvvieceict ettt bbbt bbb bbb sttt 78
ATTANGEIMENTS ...ttt et ee s bbb bbb 881t R bbbt 79
REVEISE ONUS OF PrOOT ...ttt e e b bbb 79
RebULHING the PreSUMPLION ...ttt s bbb 79
ANCIHIAIY RUIES ...ttt ettt bbbt bbb 80
COMPIIBNCE. ... ettt b8 E £ b bbbt et 80

WWOTKPIACE BUIIYING ...ttt b bbb bbbt 81
AN-DUIYING MEASUIES ... ettt bbb bbb e 81
When is @ Worker BUllied @t WOTK? ...t 81
WRO IS @ WOTKEI? ...t sttt bttt 82
What DOES ‘At WOTK' MEANT.........cooiiieieiieiiicicie sttt sttt s 82
Wt IS the PrOCESS?.....cecvieeiieie ettt sttt et et 82
Orders NG REMEAIES. ........ovieeiireieiseieisis ettt et as ettt st et sns s 82

SBCHON SEVEN.....ciccrri et s e e e R R SRS SRR R R R R R R 84

Termination of EMPIOYMENL........c.oue bbbt 84
Notice of Termination by Employers: Wrtten NOHCE ..........ceriiinieircrse s 84
NOTICE PEIIOUS ...ttt ettt sttt ettt ettt ettt 84
PaYMENt N LIBU OF NOTICE. ...cvvveeieie ittt sttt esren 84
EXCIUSIONS ...cvveee sttt R et R ettt 84
Notice of Termination by EMPIOYEES ........c.ov it 85

REAUNAANCY PAY ...ttt s ss sttt 86




Quantification of Redundancy PayMeNtS............c it 86

Variation in the Amount of Redundancy Payments ............ccocrirniirinccne s 87
Exclusions from the Obligation to Pay REAUNAANCY .......c.c.vuriiriiiierrierscsses e 87
Definition Of SMall BUSINESS ......c..vuiriiiiiiie et 88
Transfer Of EMPIOYMENT ..ottt 88
Limits on the SCope Of thiS DIVISION .........c.cveiiiiicieiciiee ettt sttt eb s es s s e 88
UNFIE DISMISSEI ... ettt bttt b e R b bbb 88
Objectives of the Fair WOTK ACE ...ttt nrnes 88
Protection from Unfair DISMISSAL ..........ccuiviiiiiiiiei bbb 88
Meaning of the Minimum Employment PEROT ...........coiririeerersee st e 89
Period Of EMPIOYMENT ...t sttt een 90
What is an Unfair DISMISSAI?..........cueuriiiiiieirieir ettt bbb bbb 90
The Meaning Of ‘DISMISSEA'.......c.cuiuiurieieiieirieirire ettt bs bt bbbt bbbt 90
Determining Whether the Dismissal was Harsh, Unjust or Unreasonable.............cccocovurninniicnicinnisneeces 92
The Small Business Fair DISmISSal COUE ............criiiiiiriiiiii st 93
SUMMAIY DISMISSAL.......cvueveviieiriei ettt sttt s sttt n st et en s ebns 93
OFNET DISMISSAL ...ttt ettt e s E 58 e sb £ ettt 94
PrOCEAUTAI IMAIETS ..ottt e bbbt bbb 94
The Meaning of GenuINe REAUNGANCY .........cuvuiuririiieiriceeie e bbb 94
REMEAIES ...t bbb £ R AR bbb 94
Remedies for Unfair DISMISSal ..........c.euieriieiririiniiseie ettt bbb 94
The Remedy Of REINSTAIEMENL.........c.oi i bbb 94
The Remedy 0f COMPENSALION........c.cuviuiiieiriieie ettt bbbt 95
IVISCONGUCT ...ttt bbb R bbb bbb bbbttt 95
SNOCK NG DISIESS......eeveiiceeic ettt s bbb bbbttt 95
CaP ON COMPENSALION ...ttt e bbb bbb bbbt baes 95
PrOCEAURAI IMBHETS .....cocveie ettt bbb bbbt 96
Application for Unfair DiSmiSSal REMEAY ..ottt 96
ADPIICALION FEES ...ttt bbb bbb bbb 96
CoNFEreNCES ANA HEAMNGS ......vuvvieieiiieeiset ettt et bbbt 96
DiSMISSING APPIICALIONS .......cevieeiis ettt bbb sttt 96
AADPBAS. ... £ R R R bbb bbb 97
COSt Orders AQaINSt PArtIES .........vuviririririirieeieiieis ettt ettt et ss st etas 97
Cost Orders Against Solicitors and Paid AGENES .........cvieuririrririnricecese et 97
NOtIfiCations Of REAUNAANCY......cuviuiriieiieeee bbb bbb 97
CRNTIEIINK ...ttt bbb b bbbt e 97
UNION NOHTICAION ...ttt bbbt st bbb 98
EXEMPLONS ..ottt ettt b bbb b bRt bbb bbb s s 98
ST (0 LI = o T 99
INAUSTIIAI ACHION ... bbb b 99
OVBIVIBW. ... bbb 99




WhHat IS INAUSETIAI ACHONT ...ttt sttt ettt et et b sttt et st st et e e st et st st e et stene e s berees 99

Protected INAUSHIAI ACHON...........iiiiirie e ettt tnen 99
Unprotected INAUSTHAI ACHON.........cciiiiiiccrcce et 100
Employer Responses to Unprotected INdUSrial ACHON ........c..ceieiiieresrcsce e 100
Orders from the Fair Work Commission - Stop Industrial ACtON ..........ccccveiiiveiieiec e 100
Employer Responses to Protected INdustrial ACHON..........c.ceieiieirer st 101
Federal Court - INJUNCHIVE REIET ...ttt 102
X110 T AR o] o TSSO 103
Payment in Relation to Periods of INAUSTrial ACHON .........cc.vririiereses e 103
UNPPOtECIEA ACHON ...ttt bbb bbb bbb es st b b es et 103
0] (=101 (T o 1o 3OS 103
Pecuniary Penalties for Non Compliance with Industrial Action Payment Provisions...........cccccccooevieenisnccrennnn, 104
Workplace Rights in Relation to Protected INdustrial ACHON ..o s 104
Dispute Resolution and CONSUIALION...........c.cieiiiiiieiiriisie e ss st 105
SEANA DIOWN ...ttt £ e R et e 105
OVEBIVIEW. ..ottt s et 828 s £t e st et 105
FIF WOTK ACE. ...ttt ettt s bbb sttt 106

ST T ot 1o o 8 T TP 107
Right of Entry for Unions t0 @ WOTKPIACE ........c.cuieiriiiiciece ettt s 107
What IS RIGNE OF ENENY? ...ttt bbbttt 107
GlOSSANY Of TEIMIS ...ttt et bbb bbbttt 107
Provisions for Employers Covered Under Fair WOrK ACE...........cverirniniinice s 108
Applying for a Right of ENtry PEIMIL.........c.criiiiic et 108
Entry to Investigate SUSpeCted BreaChes...... ..ot 108
Notice of Entry to the Premises to Investigate @ Breach...........ccoeriiiiiinnince e 108
ACCESS 10 RECOIAS......ecereceiecieis ettt b bbb bbbt 109
AcCess 10 NON MEMDET RECOMIS ........cuviuiiieiiee ettt bbb 109
Entry to Hold DiscuSSIONS With EMPIOYEES.......c.curiiiuriiiiriicisiciei ettt 110
Notice of Entry to the Premises to HOld DISCUSSIONS.........c.coiiiriinirice it 110
Entry for Occupational Health and Safety PUIPOSES ..........cviiiiiiieiieesie e 110
GENETAI OVEIVIEW ...ttt ettt et bbbttt et ettt b bbb s et ettt s s en s 110
Notice to Investigate an Occupational Health and Safety Breach ... 111
LIMIEATIONS 11ttt ettt 11
Conduct Whilst On Site — GENEral OVEIVIEW ........c.c.ouururiiieiriieiiieieesinesieieessseess et aseessssesssessssnsessens 11
ADUSE OF RIGNT OF ENEY ...ttt bbb 112
Accommodation and Transport Arrangements in Remote LOCALIONS ..........ccuierrieneninnieeceesse e 113
Information Obtained after the INSPECHION...........cv i 113
ST (T =T T 115
Record Keeping and PaYSIIPS ........ccuiiiuriirieiiieiiies sttt sttt 115
e (0 N CCT=T o)1 OSSPSR 115
Responsibilities in Relation 10 RECOTS .........ccccuiiiiiciiieieiiiceet ettt 117




AcCess t0 EMPIOYMENT RECOTTS..........cuviiiirireiriies ettt st sna 117

PAYSIIDS .. vreeet ettt RS RR ARttt ettt 118
SECLON EIBVEN......oiuies s s e R bR E R R ERR 119
Fair Work Amendment (Protecting Vulnerable Workers) ACt 2017 .........ccovierienininnienie e ees 119
EXEENAEA LIBDIIIEY ...t 119
INCTEASE IN PENGILIES ..o bbb e 119
Reverse Onus For Failure t0 KEEP RECOTTS.........c.viiiirriciiieieicne ettt s 120
Prohibition of Cashback PaymENtS...........cceiiiiirieseeisce et 120
Extension of Powers for Fair Work OmBUAdSMaN...........c..cviiiiiiiee s 120

Fair Work Amendment (Corrupting Benefits) Bill 2017 .........cvveiiueiierccesessieee e es 120
New Fair Work Regulations — Offset casual loadings to avoid “double-dipping” .........cccocvernieninirnenneereceneeen, 121




